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brief for plaintiff-intervenor-appellant 

Statement 

Plaintiff-Intervenor, a Judge of the Civil Court 
of the City of New York, was permitted to intervene by 
Judge GRIESA at the time the application below came on 
for hearing. Judge Nusbaum was elected on November 4, 1969 
for a ten-year term, from January 1, 1970 to December 31, 
1979. Having been born on August 10, 1908, he will be 70 
years of âge on August 10, 1978, so that he will be compel- 
led to terminate his judicial service on December 31, 1978, 
prior to the expiration of the statutory judicial term of 

office for civil court judges. 

Judge GRIESA immediately upon ascending the bench 
and before hearing argument voiced the conclusion that there 
was no substantial fédéral question presented. Brief argu¬ 
ment nonetheless was had, at the conclusion of which Judge 
GRIESA placed his "bench decision" that had already been 
prepared on the record, denying the application for the 
convening of a three-judge court under 28 USC § 2281, hold¬ 
ing that there is no "constitutional question which requires 
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a continuation of thls action." (A21-7)* and detemlned that 

"The application for convening a 3-judge 
court is denied and the action is dis- 
missed." (A20) 

Plaintiff-Intervenor likewise has appealed. 

THE CONSTITUTIONAL CHALLENGE HERE PRESENTER 

As the opinion below points out (A22) , the 

relevant provisions are Article 6^ j__25_ , subd. b of .t h e 

New York State Constitution and § 23 of the New York 

Judiciary Law . It is provided in Article 6, § 25 of 

the New York State Constitution that: 

"b. Each judge of the court of appeals, 
justice of the suprême court, judge of the 
court of daims, judge of the county court, 
judge of the surrogate's court, judge of the 
family court, judge of a court for the city 
of New York established pursuant to section 
fifteen of this article and judge of the 
district court shall retire on the last day 
of Decernber in the year in which he reaches 
the âge of seventy, Each such former judge 
of the court of appeals and justice of the 
suprême court may thereafter perfortn the 
duties of a justice of the suprême court, 
with power to hear and détermine actions and 
proceedings, provided, however, that it sha 
be certificated in the manner provided by law 
that the services of such judge or justice 
are necessary to expedite the business of the 
court tnd that he is mentally and physically 


* These references are to the Joint Appendix. Ail emphasis 
supplied, unless otherwise noted. 






able and competent to perform the full duties 
of such office. Any such certification shall 
be valid for a t^rm of two years and may be 
extended as provided by law for additional 
terms of two years. A retired judge or 
justice shall serve no longer than until the 
last day of December in the year in which he 
reaches the âge of seventy-six. A retired 
judge or justice shall be subject to assign¬ 
aient by the appellate division of the suprême 
court of the judicial department of his 
résidence. Any retired justice of the suprême 
court who had been designated to and served as 
a justice of any appellate division immediately 
preceding his reaching the âge of seventy 
shall be eligible for désignation by the 
governor as a temporary or additional justice 
of the appellate division. A retired judge or 
justice shall not be counted in determining 
the number of justices in a judicial district 
for purposes of section six subdivision d of 
this article. 

c. The provisions of this section shall 
also be applicable to any judge or justice who 
has not reached the âge of seventy-six and to 
whom it would otherwise hâve been applicable 
but for the fact that he reached the âge of 
seventy and retired before the effective date 
of this article." (McKlnney's Const. , Art. 6, 

S 25 at p. 353) 

The New York State Judiciary Law , § 23, provides 
"§ 23. Age limitation on term of judicial office 

No person shall hold the office of judge, 
justice or surrogate of any court, whether of 
record or not of record, except a justice of the 
peace of a town or police justice of a village, 
longer than until and including the last day of 
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December next after he shall be seventy years of 
âge, except that a ludge or justice in office or 
elected or appointed to office at the effective 
date of this section, as to whom no provision 
litniting his right to hold office to the close 
of the year following his attaining the âge of 
seventy years was applicable prior to the effec¬ 
tive date of this section, may continue in office 
during the term for which he was elected or ap¬ 
pointed." McKinney 1 s Judiciary Law , § 23. 


In the "bench decision" rendered below, it is 


stated: 

"One spécifie argument should be dealt with, 
and that is an equal protection argument relating 
to a différentiation in treatment as to the Civil 
Court Judges versus certain other judges or 
justices of the State. 

It is provided in the case of the Judges of 
the New York State Court of Appeals and Justices 
of the Suprême Court that these two types of 
judges may, following the âge of 70, perforra 
the duties of a Justice of the Suprême Court 
provided that it shall be certificated that 
the services of such Judges or Justices are 
necessary to expedite the business of the 
court, and that such persons are mentally and 
physically able and competent to perform the 
full duties of such office. Service under 
this provision may be made under the condi¬ 
tions specified until the individual reaches 
the âge of 76." (A25) 


The opinion continues: 

"It seems to me perfectly clear that this 
is not a déniai of equal protection. The 
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législature and the people of the State of 
New York in their Constitution and in their 
Judiciaty Lav had a perfectly valid ground, 
without question, to make a tninor différen¬ 
tiation between the two categories of judges 
and provide for a short additional service 
under certain circumstances for Court of 
Appeals Judges and Suprême Court Justices in 
the State Suprême Court." (A25-6) 


After expressing the view that "(t]he différ¬ 
entiation in treatment does not in ray view in any way raise 
a constitutional question" and that the "refusai to convene 
a three-judge court" in no way indicates any lack of sympa- 
thy with the position advanced by appellants (A26), Judge 
GRIESA concludes: 

"I know as well as anyone that men who hâve 
passed the âge of 70 years can continue to per- 
forra ail kinds of services, including services 
on the judiciary, and I know as well as anyone 
that blanket retirement rules can hâve their 
effects of imposing hardship in individual cases. 
But it is equally clear that it is my limited 
function to try to assess the existence or non- 
existence of a valid question as to whether the 
New York provisions violate the Fédéral Consti¬ 
tution. 

I ara not acting as a drafter of the New York 
Constitution or as a member of its législature, 
and having ir mind my limited rôle, I cannot 
conscientiously hold that there is any constitu¬ 
tional question which requires the continuation 
of this action and I ara dismissing it." (A26-7) 


6 








Thls Coure, by order dated October 30, 1974 
granted the application in which we joined, for a 
preference and directed that the briefs be filed in typ 
wrltten fora,," and that "appellent's brief and the joint 
appendex be filed on or before November 14, 1974; appellee'a 
brief by December 13, 1974," and the appeal "to be heard 
during the week of January 6, 1975. 


P OINT I 

SrSS- 

NATION ?tu?l E C0URT C 0F THE CITY 0F NEW YORK 
0F THE CIVIL COURT ° F HG AGE 0 F 

ON DECEMBER 31 AFTER REACHlf^ jrocesS 

SEVENTY, ARE v J° L A T J'î NnMENT 0F the FEDERAL 
CLAUSE OF THE 14th AMENDMENT Ot 

CONSTITUTION. 

™ee^dge_ç^JL_C20^-§-— : — 1 -* 

Appellant-Intervenor, as are ail judges of the 
civil court of City of New York, «as elected for a full 
term of ten years (M^Kinn^s^o^tUut_l^Lav,, Art. 6. 
5 15 . subd. a, Judiciary_Law, 5 176 ). A judge of the 
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Civil Court ma y be temporarily assigncd to the suprême court 
in the judicial department of his résidence (McKinney's 
Const., Art. 6, $ 26, subd. g). Currently, as we understand 
it, twenty-seven Civil Court Judges, includlng Interveno r- 
Appellant Jud ge Nusbaum , hâve been assigned to the Suprême 
Court and of course, as this Court may take judicial notice, 
they perform ail the duties incumbent upon a Suprême Court 

Justice. 

As the opinion below indicates, under the New 
York State Constitution and Statute,Judges of the New York 
State Court of Appeals, Justices of the Suprême Court "may 
following the âge of 70 perform the duties of a Justice of 
the Suprême Court provided that it shall be certificated 
that the services of such Judges or Justices are necessary 
to expedite the business of the Court, and that such persons 
are mentally and physically able and competent to perform the 
full duties of such office and that such judicial service may 
continue under the conditions specified until the individual 
reaches the âge of 76." (A25). On the other hand, a Judge 
of the Civil Court such as Appellant-Intervenor, is not given 
the benefit of any such individualized détermination, but is 


8 







mec wlth che "irrebuttable presmnpcion" that he is no longer 
£ 1 C and capable o£ contlnuing in judlcial office afcer reach- 
ing the scatucory âge limicacion of seventy years (A25-6; pp. 
3 - 5 , supra) . In order co avoid unnecessary répétition, «e 
focus attention here as indeed we did in the Court below upon 
the impact of rleueland Bd. of Ed. v. LaFleur, 414 US 632, 

39 L.Ed. 2d 52, Jan.1974, as recognized in Weisbro d v. Lynn, 
494 F. 2d 1101, DC Cir., Mar. 1974, «herein it «as held 
per curiam : 


"Appellant, a long tlrre fédéral employée who was 
mandatorilv retired at âge 70 under the require- 
ments of 5 USC § 8335, brought suit in the 
District Court seeking to enioin the enforcement 
of that statute on the ground of its alleged in- 
constitutionality. He moved the District Court 
to convene a three-iudge court under 28 USC §§ 

2281 and 2284. The District Court denied that 
motion (and simultaneously dismissed the complaint) 
because it thought that the complaint raised no 
substantial constitutional issue; and the only 
question before us on this appeal is the correct- 
ness of that détermination." (pp. 1101-2) 

The opinion continues: 

"The Suprême Court has made abundantly clear that 
a three-iudge district court must be convened if 
the constitutional issues raised hâve a substan- 
tiality which takes them outside such characten- 
zations as 'obviously without merit,' wholly in- 
substantial, [or] legally speaking nonexistent, 
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or unless ’unsoundness so clearly results 
from previous decisions of this Court as 
to foreclose the subject.' See California 
Water Service C o. v. City of R edd~ing, 304*’ 

' U.S. 252, 255, 58 S.Ct. 865, 867, 82 L.Ed. 

1323 (1938), and Bail ey v. Patterso n. 369 
U.S. 31, 33, 82 S. Ct. 549, 7 L.Ed.2d 512 
(1962). In appellant's case, Cle velan d 
B oard of Edu cation v. LaFleur, ~4Î4 uTs.’ 

632, 657, 94 S.Ct. 791, 39 L.Ed.2d 52 
(Rehnquist, J. dissenting) (decided 
January 21, 1974)- a decision which was 
not available to the District Court at the 
time of its ruling- is ample indication 
that appellant's challenge in this instance 
présents a constitutional issue of suffi- 
cient substance as to warrant considération 
by a three-judge court." (p. 1102) 

Accordingly, the Court reversed the order denying the motion 
to convene a three-judge court and granting a dismissal of 
the complaint; the case was "remanded to the District Co. t 
with instructions to convene a three-judge court." (p. 1102). 

To paraphrase the language of the majority opinion 
in LaFleur , the mandatory termination provisions of Article 6, 
5 25, subd. b of the New York. State Constitut ion and § 23 of 
the New York Judiciary Law operate to insulate the New York 
Civil Court Judges from the Suprême Court: Justices who sit 
in the same court and perform the same judicial functions. 

With respect to the Suprême Court Justices, there is an 
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"individualized détermination" made after reaching the 
âge of seventy, whereby such judicial service may continue 
until the âge of 76 if "it shall be certificated in the 
manner provided by law that the services of such judge 
or justice are necessary to expedite the business of the 
court and that he is mentally and physically able and 
competent to perforai the full dut les of such office." 
( Judiciary Law , § 23; p. 3, supra ). As to Civil Court 
Judges who may be contemporaneously sitting in the same 
court, performing the sarae judicial duties, there is an 

"ixrebuttable presumption" of judicial incapacity, and that 
presumption applies even if there was "medical évidence" 
that "might be wholly to the contrary" ( LaFleur , 39 L.Ed. 2d 
at p. 62). 

As the majority opinion points out in LaFleur, 
quoting Vlandis v. Kline , 412 US 441, 446, 37 L.Ed. 2d 

63, "permanent irrebuttable presumptions hâve long been 
disfavored under the Due Process Clauses of the Fifth and 
Fourteenth Amendaient s." In Vlandis , the Suprême Court 
held that the Due Process Clause forbids the invocation 
of an irrebuttable presumption "when that presumption is 
not necessarily universally true in fact and when the 
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State has reasonable alternative means of maklng the crucial 
détermination" (LaFl eur , supra , 39 L.Ed. 2d at p. 63). In 
the Instant case, lt clearly appears from the New York 
State Constitution and Statute heretofore quoted, that the 
State has reasonable alternative means of maklng the crucial 
détermination as to whether or not a Judge of the Civil 
Court ls competent to continue hls judlcial functions after 
reachlng the âge of seventy by the very same procedure that 
ls made avallable with respect to a Suprême Court Justice, 
namely by havlng lt "ceitlflcated In the manner provlded by 
law that the services of such judge or justice are necessary 
to expedlte the business of the court and that he ls mentally 
and physically able and competent to perform the full duties 
of such office." 

We may note parenthetically that no question ls 
here presented, nor raised, as to whether continuation of 
judlcial tenure "was necessary to expedlte the business of 
the court." 

Again In the reasonlng of the majority In 
LaFleur even assuming arguendo there are judges physically 
unable to work past the âge of 70, lt ls certainly évident 
to this Court tiiere are large numbers of judges fully 
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capable of continulng thelr judlclal dutles far longer 
than the New York State Constitution and statutory provi¬ 
sions here challenged wlll allow. Thus, and we continue 
the LaFleur termlnology, "the conclusive presumption em- 
bodled" thereln "1s nelther necessary nor unlversally 
true and ls vlolatlve of the Due Process Clause" (LaFleur , 
supra , 39 L.Ed. at pp. 63-4). 

Agaln In LaFleur termlnology, It mlght be easler 
to conclusIvely présumé that ail Civil Court Judges are 
unflt to render judlclal service past the âge of 70, but 
convenlence alone "is Insufficient to make valld what 
otherwlse is a violation of the Due Process Clause." Thaï: 
the judges here involved acqulred thelr judlclal status, 
through élection to the New York Civil Court rather than to 
the New York Suprême Court,does not justify the mandatory 
termination of thelr tenure which so broadly lnfringes upon 
thelr constitutlonal rights. While the New York State 
Constitution and statutory mandatory termination requlrements 
undoubtedly "represent a good faith attempt to achieve a 
laudable goal they canuot pass muster under the Du3 Process 
Clause of the Fourteenth Amendment", because they employ 
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the irrebuttable presumption that a New York Civil Court 
Judge on December 31 after he reaches the âge of 70 is 
subject to instant obsolescence and can no longer com- 
petently render judicial service ( LaFleur , supra , 39 
L.Ed. at p. 64). 

It is manifest that a Judge's élection 
to the New York Civil Court rather than the New York 
Suprême Court can hâve nothing to do, to use the language 
of the New York State Constitution (pp. 3-4, supra ) with 
whether "he is mentally and physically able and competent 
to perform the full duties" after attaining the âge of 70. 

The âge limitation here assailed we submit patently serves no 
valid State interest. The mandatory termination here 
questioned violâtes the Due Process Clause o : the Fourteenth 
Amendment in the use of an unwarranted conclusive presump¬ 
tion as to the judges elected to the Civil Court of New 
York who but for the mandatory âge limitation could continue 
their services in the New York Suprême Court under the 
procedure set up for "individualized détermination" as to 
whether the judge "is mentally and physically able and com¬ 
petent. to perform the full duties of that office "(pp.2-3, 




It is unnecessary speclfIcally to name the many 
jurists who hâve served and are serving in this Court, the 
United States Suprême Court and for that matter in the New 
York State Suprême Court well past the âge of 70 with com¬ 
pétence and distinction in the full performance of heavy 
judicial responsibilities. They,and distinguished members 
of the Bar such as the Attorney General and the senior 
Senator of the State of New York who hâve just been elected 
to their high office after having attained the âge of 70, 
under the provisions of the State Constitution and Statute here 

challenged, are cürïclusively presumed to be incapable of rendering 

judicial service in the Civil Court of the City of New York; 

50 too would be the présent Corporation Counsel of the City 

of New York, formerly a distinguished member of the New York 
Court of Appealsi 

We need but add in conclusion, as we did on oral 

S 

argument below, that the dissent of Mr. Justice Rehnquist in 
LaFleur buttresses our position that there is here presented 
a substantial fédéral question of constitutional magnitude, 

Mr, Justice Rehnquist in his dissent trenchantly observes: 









"More closely tn point Is the jeopardy in 
which the Court's opinion places long-standing 
statutes providing for mandatory retirement of 
governmental employées. 5 USC § 8335 provides 
with respect to Civil Service employées: 

'(a) Except as otherwise urovided by this 
section, an employée who becomes seventy 
years of âge and complétés fifteen years 
of service shall be automatically sepa- 
rated from the service..."' (39 L.Ed. 2d 
at p. 71) 

The dissenting opinion continues: 

"It was pointed out by my Brother Stewart 
only last year in his concurring opinion in Roe 
v. Wade, 410 US 113, 169, 35 L Ed 2d 147, 93 S Ct 
705~ ^he liberty protected by the Due Process 
Clause of the Fourteenth Amendment covers more 
than those freedoms explicitly named in the Bill 
of Rights. See ... Truax v. Raich . 239 US 33, 41 
[60 L Ed 131, 36 S Ct 7].' 

In Truax v. Raich , the Court said: 

*It requires no argument to show that the 
right to work for a living in the common 
occupations of the community is of the 
very essence of the personal freedom and 
opportunity that it was the purpose of 
the Amendment to secure.' 239 US 33, 41, 

60 L Ed 131, 36 S Ct 7. 

Since this right to pursue an occupation is 
presumably on the same lofty footing as the right 
of choice in matters of family life, the Court will 
hâve to strain valiantly in order to avoid having 
today's opinion lead to the invalidation of manda¬ 
tory retirement statutes for governmental employées. 
In that evcnt fédéral, State and local governmental 




bodies will be renitted to the task, thankless 
both for them and for the employées involved, 
of individual déterminations of physical im- 
pairment and senility." (39 L.Ed. 2d at p. 71) 


The reason we stressed and quoted from the dis- 
senting opinion of Mr. Justice Rehnquist is that it 
accurately reflects the current approach and philosophy 
of the Suprême Court in respect of the précisé problems 
of the type here presented. We do not maintain that ail 
statutory âge spécifications, classifications and limita¬ 
tions, any more than those for example based on sex, are 
constitutionally vulnérable. However, we submit, mandatory 
termination provisions such as are referred to in LaFleur 
and were struck down and those that exist here, are properly 
subject to challenge as to their constitutional validity. 

28 USC § 2281 does not compel the convening of a 
three-judge court where the constitutional attack upon the 
State Constitution or Statute is insubstantial. But as noted 
in Goosby v. Osser . 409 US 512, 35 L.Ed. 2d 36: 

"'Constitutional insubstantiality' for this 
purpose has been equated with such concepts as 
essentially fictitious, 1 Bailey v. Patterson, 

369 US, at 33, 7 L Ed 2d 512 ; '"wholly insubstan- 
tial,' ibid.; 'obviously frivolous,' Hannls 
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Dlstllling Co . v. Baltimore , 216 US 285, 288, 

54 L Ed 482, 30 S Ct 326 (1910); and ’obviously 
without merit,' Ex pa rte Por esky , 290 US 30, 32, 

78 L Ed 152, 54 S _ Ct _ 3 (1933). The limiting 
words 'wholly' and 'obviously' hâve cogent legal 
significance. In the context of the effect of 
prior decisions upon the substantiality of con- 
stitutional daims, those words import that 
daims are constitutionally insubstantial only 
if the prior decisions inescapably render the 
daims frivolous; previous decisions that merely 
render daims of doubtful or questionable merit 
do not render them insubstantial for the purposes 
of 28 USC § 2281 [28 USCS § 2281). A daim is in¬ 
substantial only if ' its unsoundness so clearly 
results from the previous decisions of this court 
as to foreclose the subject and leave no room for 
the inference that the questions sought to be 
raised can be the subject of controversy.' Ex 
par te P ore sky, supra , at 32, 78 L Ed 152, quoting 
from Hannis Distilling C o. v. Baltimore t supra , 
at 288, 54 L Ed 482; see also Levering & Garrigues 
Ço. v. Morrin, 289 US 103, 105-106, 77 L Ed 1062, 

53 S Ct 549 (1933); McGilvra v. Ross , 215 US 70, 

80, 54 L Ed 95, 30 S Ct 27 (1909)." (p. 518) 

Finally, as tersely stated in Nieves v. Oswald , 
477 F.2d 1109, per FEINBERG, J.: 

"In Idle wild Bon Voyage Liquor Cor p. v. Eps tein , 
370 U.S. 713, 715, 82 S.Ct. 1294, 8 L.Ed.2d 794 
(1962)(£er curiam), the Suprême Court stated that 
when an application for a three-judge court is ad- 
dressed to a distric judge, his inquiry is limited 
to determining (1) whether the constitutional 
question is substantial; (2) whether the complaint 
at least formally allégés a basis for équitable 
relief; and (3) whether the case otherwise cornes 
within the requirements of the three-judge statute. 
If ail criteria are established, the single judge 


18 










must convene a statutory three-judge court. 
See Abele v. Markl e, 452 F.2d 1121, 1126 
(2d Cir. 1971)." (pp. 1111-1112) 


CONCLUSION 


The order appealed frora denylng appellant's 
motion to convene a three-judge court and dismissing the 
complaint should be reversed and the case remanded to 
the District Court with instructions to convene a three- 
judge court. 


Respectfully submitted, 

GAINSBURG, GOTTLIEB, 
LEVITAN & COLE 
Attorneys for Plaintiff- 
Intervenor-Appeliant 
HARRY T. NUSBAUM 
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